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power of the state is by both federal and state constitutions con- 
fined to repelling invasion when it attempts to cross her borders. 
This mischievous act and its confreres have resulted from the 
error, that the Federal Government either possessed less power 
than its foes, or the state more ; and the interference by the lat- 
ter, to put the best possible face on it, is to assist the former to 
raise an army. The former, unfortunately, however, for the 
exercise of authority by the latter, had fully exercised all the 
powers it deemed necessary to the end in view; this left the 
latter without any right to interfere in any manner whatever. 
This legislation, therefore, in my opinion, can neither stand on 
the right to find soldiers in relief of the enrolled citizen, nor in 
the exercise of a war power by the state, not applicable to the 
case of invasion. Nothing like this was threatened at the time, 
and there is not the remotest reference in the act to the necessity 
of soldiers for any such purpose. 

These are my views of this momentous question ; a question 
involving a debt — large enough for a nation — to be borne if such 
views are not to be held for law, by the people of a state bur- 
thened by a heavy state debt, by the extravagance of former 
municipal subscriptions, and its full share of an enormous national 
debt. The people have always discharged their duty faithfully to 
to state creditors and will do so ; but it is grievous indeed, if they 
are to be bound down by impositions against which they have en- 
deavored, most faithfully endeavored, but in vain, to provide a 
protection. I am in favor of granting this injunction. 

Woodward, C. J., concurs. 



Court of Appeals of New York. 

LOWELL HOLBROOK AND OTHERS VS. FRANCIS VOSE AND OTHERS. 

Where goods are sold by a vendor to a vendee transacting business at the same 
place with himself, and no transit of the goods is contemplated between the 
parties, and, by the contract of sale, the goods are to be delivered at fixed dates 
on the receipt of the vendee's notes, on the delivery of the notes, the right of 
stoppage in transitu does not exist. 

It is immaterial that the goods are immediately put by the vendee upon their 
transit to a distant place, or that the fact that they were to be so transmitted 
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was known to the vendor, provided that the transit was not named to the vendor 
at the time of the contract. 

Where goods are in bond for duties, they may be sold subject to the lien of the 
United States. If the vendor consents to a withdrawal for transhipment, and 
the vendee executes the customary bond for that purpose, the right of stoppage 
in transitu can no longer be exercised by the vendor. 

Even assuming that the right of stoppage in transitu continued as between 
the vendor and the vendee, it is lost if the vendee assigns to an honest purchaser 
a bill of lading of the goods given to himself on his own transhipment. If a loan 
is made to the vendee on the faith of an assignment of the bill of lading, which 
is executed several days after the loan, the delay being incidental to the tran- 
shipment, the loan is in contemplation of law made upon the bill of lading, and 
the lender can claim the rights of a purchaser in good faith. 

A., a foreign railroad corporation, having an office in New York, and an ex- 
ecutive committee with full power to transact its business, made a contract 
through its committee with B., for the purchase of a large quantity of railroad 
iron. The iron was to be delivered at a fixed time on the reception of the com- 
pany's notes with certain collateral securities. The notes and securities having 
been given accordingly, a part of the iron on shipboard in port was withdrawn 
from bond by B.'s consent, and a bond given by A. to the United States to secure 
the payment of duties, as a condition of transhipment to Milwaukie. While the 
transhipment was proceeding, A. borrowed money from C. on the faith of the 
bill of lading. This was not executed until several days after the loan, owing 
to the fact that the shipment was to be made on a number of vessels, and the 
bill of lading was not to be executed until all the vessels were laden. The bill 
of lading having been made out to A.-, and assigned by A. to C, Held, that on A.'s 
insolvency B. could not exercise the right of stoppage in transitu. 

B. having taken possession of the iron by a proceeding analogous to a writ of 
replevin, held that he might be treated by C. as a trespasser. 

It seems that the sureties in the replevin bond might also be treated as co- 



(Opinion of Davies, J., concluded jrom August Number.) 

It will be instructive to refer to a few of the more prominent 
cases, in which the right of stoppage has not been sustained, and 
mainly on the ground that the transit was terminated : Ellis vs. 
Hunt, 3 Term Rep. 454 ; Mills vs. Ball, 2 Bos. & Pull. 456 ; 
Shuhey vs. Heyward, 2 H. BI. 504 ; Wright vs. Lawes, 4 Esp. 
82 ; Foster vs. Frampton, 6 B. & C. 106 ; Richardson vs. Q-oss, 
3 Bos. & Pul. 119 ; Scott vs. Pettit, Id. 469 ; Hammond vs. 
Anderson, 4 Id. 68 ; Dixon vs. Baldwin, 5 East 175 ; Leeds vs. 
Wright, 3 Bos. & Pul. 320; Valpy vs. Gibson, 4 M., G. & S. 857 ; 
Rowe, vs. Pickford, 8 Taunt. 83 ; Dodrne vs. Wentworth, 4 M. 
& G. 1080 ; Wentworth vs. Outhwaite, 10 M. & W. 436 ; Sawyer 
vs. Joslin, 20 Verm. Rep. 172, 218 ; Hayes vs. Monille, 14 Penn. 
48 ; Briggs vs. Brury, 2 Curtis C. C. 259 ; Bolin vs. Hoffnagle, 
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1 Rawle 9 ; Oonyers vs. JEmrnis, 2 Mann. C. 0. 236 ; Eunn vs. 
Bowne, 2 Caine's Rep. 38. 

All these cases will be found to be in harmony with the doc- 
trine, that the vendor can stop the property only while it is in its 
transit. If it has once reached the consignee there is an end of 
all right to reclaim it, as a pledge for the payment of the pur- 
chase-money. That the transit referred to and understood in all 
the cases, and in the elementary writers, is, that of the passing 
over of the goods from the possession of the vendor to that of the 
vendee, and that in no case has the right of stoppage in transitu 
been attempted to be established, where the party setting up the 
claim did not stand in the relation of consignor of the transit, 
which he seeks to interrupt ; and the consignor of the voyage 
or transit interrupted, must occupy the position of vendor of the 
goods consigned, and must be asserting his lien for the unpaid 
purchase-money. 

In Sunn vs. Bowne, one Foley purchased from one Rodman a 
quantity of cotton, which then lay in Rodman's store, and had a 
mark upon it. The cotton was sold on a credit of sixty days, 
and Foley gave his note, having that time to run, for the amount 
of the purchase. The cotton was not delivered, but continued in 
the possession of Rodman. Foley informed the plaintiff's broker 
that he had this cotton for sale, who, on account of plaintiffs, 
called on Rodman and inquired for Foly's cotton, when this was 
pointed out to him by a clerk as such, and after examination he 
determined to purchase it for the plaintiffs from Foley, who, on 
receiving the plaintiffs' notes for the full value, which had been 
duly paid, gave an order on Rodman for the delivery of the cot- 
ton. This order was not, however, immediately presented, nor 
was Rodman, in whose possession the cotton was suffered to 
remain, given any notice of the sale by Foley to plaintiffs. While 
the cotton was in Rodman's possession, he placed it and Foley's 
note in the hands of the defendant, as security for money loaned. 
Foley having become bankrupt the day before his note fell due^ 
an agent of the plaintiffs presented to Rodman Foley's order, and 
demanded a delivery of the cotton. This was refused, and trover 
was brought to recover the twenty bales of cotton. The jury 
found for the plaintiffs, and the court refused to set aside the ver- 
dict. 

The case of Sawyer vs. Joslin, 20 Verm. Rep., is instructive 
and interesting. It is well considered, and the opinion of the 
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court is full, clear, and able. In that case the vendee was a mer- 
chant in Vergennes, and had purchased goods in New York, which 
were forwarded to him, directed to him at Vergennes. They 
arrived there, and were landed on the wharf of one Chapman, 
and immediately attached by the creditors of the purchaser. The 
plaintiff, the vendor, sought to exercise his right of stoppage in 
transitu, and contended, that neither the arrival of the goods at 
the wharf, nor the landing them upon the wharf, terminated the 
transitu*, so as to divest the vendor of the right of stoppage in 
transitu. 

Hull, J., in the opinion says : " The question in this case is, 
whether the landing of the goods upon the wharf is to be con- 
sidered as an actual or constructive delivery of them to Preston 
(the vendee), within the doctrine of the adjudged cases on the 
subject. I am unable to come to any other conclusion, than that 
it was such a delivery." * * "When the goods were landed 
on the wharf, the result of the original impulse impressed upon 
them by the vendor, in transmitting them to the vendee, was 
accomplished. They would go no further under that impulse." 

The learned judge then proceeded to an accurate classification 
of all the cases relied on, when the transit had not terminated, 
and which he thinks will be found to fall within one or the other 
of the following classes. 

1. Cases in which it has been held, that the right of stoppage 
existed, when the goods were originally forwarded on board of a 
ship chartered by the vendee. 

2. When the delivery of the goods to the vendee has been 
deemed incomplete, by reason of his refusal to accept them. 

3. When goods remained in the custom-house, subject to a 
government bill for duties. 

4. When they were still in the hands of the carrier, or wharf- 
inger as his agent, subject to the carrier's lien for freights. 

5. When the goods, though arrived at their port of delivery, 
were still on shipboard, or in the hands of the ships' lighter-man 
to be conveyed to the wharf. 

6. When the goods had performed part of their transit, but 
were in the hands of a middle-man, to be forwarded on by other 
carriers. 

In the case now under consideration, Vose, Livingston & Co., 
the parties seeking to break up this transit, did not set it in mo- 
tion. They are not the consignors of this iron. When it was 
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delivered by them to the railroad company in the city of New 
York, it was that company that set on foot the transportation of 
the iron to Milwaukie. They consigned it to Johnson, their 
consignee, and not the consignee of Vose, Livingston & Co. The 
railroad company were the consignors, and Vose, Livingston & 
Co., in reference to this voyage or transit, stood in no such atti- 
tude as that of consignors. They were, it is true, the creditors 
of the railroad company, but as to this particular property, it 
was in the possession and under the control of the company or its 
agents, they having been invested by the former owners with the 
full title to it, and the actual and absolute possession of it. They 
therefore had the entire control of it, and could have given it 
such destination as they saw fit ; and no right of stoppage, in the 
transit of this iron from the city of New York to Milwaukee, 
could be exercised, or availed of by Vose, Livingston & Co. 

But if I am mistaken in the views thus expressed, and which 
seem to me to be sustained by all the authorities, it appears to me 
that the plaintiffs are the bond fide owners of this iron, certainly to 
the extent of their advance, made by them on the faith of the trans- 
fer to them. Placing the case most strongly for Vose, Livingston 
& Co., they had but a lien for the unpaid purchase-money. They 
gave the railroad company the possession and evidences of owner- 
ship of the iron, and with these enabled them to go into the mar- 
ket and obtain money on the faith of such ownership. 

The broad and general principle is constantly recognised, that 
wherever one of two innocent persons must suffer by the acts of 
a third, he, who has enabled such third person to occasion the 
loss, must sustain it. (Per Ashhurst, J., in Liekbarrow vs. 
Mason, 2 T. R. 70.) It is conceded, as I understand it, and 
there can certainly be no doubt of the proposition, that if the 
plaintiffs made the advances on the bill of lading of this iron, 
their equity is superior to that of Vose, Livingston & Co., even 
if they were consignors of the iron on this particular transit, and 
stood in the position to exercise the right of stoppage in transitu. 
We have already seen, that it is a well-settled rule, that the rights 
of the seller cannot be exercised to the prejudice of any third 
party, who bond fide has received from the buyer a transference 
by bill of lading or other negotiable instrument, of the property 
purchased from him by his vendee. This is distinctly affirmed in 
the leading case of Liekbarrow vs. Mason, 2 T. R. 63. But is the 
case altered from the circumstance, that the bill of lading was not 
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actually received by the plaintiffs until the 22d of July ? On the 
10th of July they made the advance, on the faith of the promise 
to deliver the bill of lading as soon as it could be furnished, and 
■which could not be done until the entire cargo or shipment of iron 
was on board the boats of the Troy and Oswego Line : and, 
also, on the faith of the bill of parcels, receipted by Vose, Liv- 
ingston & Co., the authority of the company to its executive com- 
mittee to make the loan : the assignment and transfer of the iron 
to the plaintiffs, and the order of the company on Johnson, the 
consignee of the iron, to deliver the iron to the plaintiffs' order, 
which, at the time of the advance, were deposited with them. It 
is said, that the paper executed and delivered to the plaintiffs 
on the 22d of July, Was not a bill of lading. It is true that it 
is not in the form usually adopted in framing papers of that de- 
scription, but it possesses all the legal requisites of a bill of 
lading, and confers the same rights as a more formal paper would 
have done : Jacobs's Law Die, tit. Bill of Lading ; Lichbarrow 
vs. Mason, 2 T. R. 75, per Buller, J. ; Bows vs. Perrine, 18 N. 
Y. 325, 328 ; Bows vs. Bush, 28 Barb. 157, &c. ; Bank of Ro- 
chester vs. Jones, 4 Corns. 497 ; Bavis vs. Greene, 16 Barb. 72. 
At the time of the advance, therefore, it was made as well on the 
faith of the bill of lading as of the other papers. It is true, the 
bill was not then in existence, but when it was, and was delivered, 
it must be deemed to have relation to the date, it was to have 
been given, and on the faith of which the plaintiffs acted. Espe- 
cially should this be done in the present case, as no rights of 
others intervened in the meanwhile. It seems to me, that the 
reasoning of Chief Justice Shaw, in Rowley vs. Bigelow, supra, 
is quite apposite and satisfactory on this point. 

In that case the plaintiffs claimed to hold the corn as bond fide 
holders of the bill of lading, which had been transferred to them, 
and upon which they had made advances. The bill of lading 
was dated and issued on the 17th May 1830, and the advance 
was made on the 20th. The bill of lading was issued by a cap- 
tain of a vessel lying in the port of New York, on the 25th of 
May, the day the corn was actually put on board. The plaintiffs 
claimed to stop in its transit, the corn represented by the bill, 
and the defendants claimed to hold the same, as having advanced 
thereon in good faith. The claim of the defendants was sustained 
by the court. Chief Justice Shaw, in delivering the opinion 
of the court, remarked, « That it was contended that the defend- 
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ants were not purchasers for a valuable consideration and bond 
fide, so as to be entitled to the benefit of the exception in their 
favor. But we are of the opinion that they do stand in that 
relation, and are entitled to the benefit of it. The ground upon 
which the plaintiffs rely is, that at the time the bill of lading was 
signed, the corn was not on board ; and in fact, as appears by a 
comparison of dates, had not been purchased. A bill of lading 
is a contract of carriage for hire, by which the master engages 
to deliver the goods to the shipper or his order, and so is quasi- 
negotiable. It operates by way of estoppel against master, and 
also against the shipper and indorsee. The bill of lading acknow- 
ledges the goods to be on board, and, regularly, the goods ought 
to be on board before the bill of lading is signed. But if, through 
inadvertence or otherwise, the bill of lading is signed before the 
goods are on board, upon the faith and assurance that they are at 
hand, as, if they are received on the wharf ready to be shipped, 
or in the shipowner's warehouse, or in the shipper's own ware- 
house at hand and ready, and afterwards they are placed on 
board as and for the goods embraced in the bill of lading, as 
against the shipper and master, the bill of lading would operate 
on the goods by way of relation and by estoppel." It was asked 
how long after the signature to the bill might the property be 
placed on board so as to be bound by it, and to become the sub- 
ject upon which it shall operate. The court thought this might 
be done at any time whilst the vessel was taking in her cargo for 
the voyage described in the bill and before she sails upon it. The 
court say : "It can make no difference to the plaintiffs whether 
the bill of lading was signed after this shipment or a few days 
before, in anticipation of such shipment. Supposing, then, that 
when the goods were shipped as against the shipper and master, 
the bill of lading operated upon this property, and would have 
bound the owner and master to deliver it to the consignee, as we 
think it would, then, by the uniform course and practice of mer- 
chants, the bill of lading represents the property, and any bond 
fide title for valuable consideration obtained by'a transmission or 
negotiation of the bill of lading, is as valid and effectual a title 
to the goods as could be obtained by an actual delivery of the 
goods themselves. The defendants have shown such a title, 
and must have judgment." In the case now under consideration, 
the shipment of the iron commenced on the 10th of July, the 
date of the advance, and the whole was put on board before the 
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22d. The reason for not obtaining the bill earlier is stated. The 
iron had to go in different boats, and the bill could not be given 
until the entire parcel was delivered on board, and it would then 
cover the whole. As soon as it was all on the boats the bill of 
lading was executed and delivered to the plaintiffs according to 
the agreement, and upon the faith and assurance of which they 
made the advance. It is difficult to see what difference it makes 
to Vose, Livingston & Co., as they had not in the mean time 
acquired any new rights, nor had any change then taken place 
in the affairs of the company which at all affected them. I come 
to the conclusion, therefore, that the plaintiffs became as effectually 
bond fide holders of the bill, by its receipt by them on the 22d 
of July, in pursuance of the agreement made on the 10th to give 
it, as they would have been if it had been delivered to them on 
the 10th, at the time they made the advance. But if this be not 
so, it seems to me that the case of Sunn vs. Bowne (supra), 2 
Caines 38, is quite in point, and that the facts to constitute the 
plaintiffs bond fide holders are eve'n stronger in the present case 
than in that. It will be recollected that in that case Rodman 
obtained the possession of the cotton. On the call of the pur- 
chaser at Rodman's store, he inquired for Foley's cotton, and a 
clerk then pointed it out, after which it was purchased of Foley ; 
and, on giving notes to him for the amount of the purchase, Foley 
gave a delivery-order on Rodman. The Supreme Court held plain- 
tiffs to be bond fide purchasers, and that their equity was superior to 
that of the original owner who claimed the right to stop in transitu. 
Thompson, J., in the opinion, says : " The right of the vendor 
to stop goods in transitu, in case of insolvency of the vendee, is 
a kind of equitable lien, adopted by the law for the purpose of 
attaining substantial justice. As the plaintiffs in this case have 
paid a valuable consideration for the goods, and there is no color 
for imputing to them fraud or notice of any pretended lien of 
Rodman, the finding of the jury for plaintiffs was right." He 
cites, with approval, the case of Lempriere vs. Pasley, 2 T. R. 
490. Livingston, J., said : " When the rights of a fair pur- 
chaser intervene, the doctrine of stopping goods in transitu, 
which has been carried far enough, ought not to be strained in 
favor of the vendor, or as in the case here, in favor of a creditor 
of the vendor to whom they were first pledged." The acts of Vose, 
Livingston & Co., who set up and seek to avail themselves of a 
prior lien, to the detriment of a bond fide purchaser, are far more 
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significant and conclusive against them, than the acts of Rodman. 
In this case they gave the company all the indicia of title, and 
put them in possession not only of the highest evidence of title to 
personal property, but the property itself; and declared in writ- 
ing, signed by them, that the company were such owners, and that 
they had paid them for the property. Can they now be permitted, 
after they have induced these plaintiffs to part with their money on 
the faith of the truth of their statements, to deny them, and set 
up a prior lien on the same property ? I think not. Lempriere 
vs. Pasley, supra, is worthy of consideration, as it decides the 
precise points of the effect of the transfer of a bill of lading, at 
a subsequent date from the time it was agreed to make the trans- 
fer. One Syeds, in consideration of an advance to him by one 
Pasley, the defendant, transferred and assigned to him certain 
brazillettos, then on board a ship at sea, and agreed, " as soon as 
the bill of lading for the same is transmitted to me, to indorse 
and deliver the same over to the defendant." The bill of lading 
arriving some months after, but not until Syeds had committed 
an act of bankruptcy, he assigned it to the defendant, pursuant 
to his agreement. The counsel for the defendant contended, that 
the indorsement and delivery of the bill of lading will vest the 
legal property in the defendant, as of the date of the agreement 
to do so, and citing many analogous cases. The court fully sus- 
tained this view. Ashhuest, J., says : " As between a person 
who has an equitable lien, and a third person who purchases the 
thing for a valuable consideration, and without notice, the prior 
equitable lien shall not overreach the title of the vendee." The 
plaintiffs must, therefore, be regarded as having the same rights, 
as they would have, if the bill of lading had been assigned to 
them on the 10th of July, at the time the advance was made by 
them, and then delivered to them. It results from these views, 
that the plaintiffs, on this ground, were entitled to the property 
covered by the bill of lading, and the taking it from the posses- 
sion of their agents by the defendants was a trespass, for which 
they are liable for the damages sustained. 

Another question is presented: Whether the defendants, Brown 
and Dawson, the sureties to the sheriff in the undertaking, are 
also liable. It must be conceded, that without their aid and co- 
operation, the trespass would not and could not have been com- 
mitted. We are to assume that the sheriff would not, in violation 
of law, have taken the plaintiffs' property, unless such an obligation 
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had been made and executed by the defendants. In assuming it 
does it not follow that they took upon themselves all the conse- 
quences resulting from their act? 

The admitted rule of law is, that all who aid, command, advise, 
or countenance the commission of a tort by another, are liable in 
the same manner as if they had done the same tort with their 
own hands: Emille vs. Swann, 19 Johns. 381; Morgan vs. 
Varich, 8 Wend. 587 ; Coats vs. Darby, 2 Corns. 517 ; Judson 
vs. Cook, 11 Barb. 642. 

In Emille vs. Swann, supra, Ch. J. Spencer says : " When 
an immediate act is done, by the co-operation of the joint act of 
several persons, they are all trespassers, and may be sued jointly 
or severally, and any one of them is liable for the injury done 
by all. To render one man liable in trespass for the acts of 
others, it must appear, either that they acted in concert, or that 
the act of the individual sought to be charged, ordinarily and 
naturally produced the acts of the others." In Morgan vs. 
VaricJc, supra, Ch. J. Savage says : « The defendant, Varick, 
by requesting Leavenworth to remove the property, became a 
party to the trespass, and is liable in this action. Any unwar- 
rantable and unauthorized interference with the property of 
another, is sufficient to constitute the party a trespasser." 

In the present case the defendants, Vose, Livingston & Per- 
kins, upon the views expressed, were clearly trespassers in taking 
and seizing the property of these plaintiffs. That trespass was 
committed through the instrumentality of the sheriff of the county 
of Oswego, and the means employed, were a suit for the claim 
and delivery of personal property under the Code. Livingston, 
one of the defendants, had made the affidavits required by the 
Code, that the personal property therein mentioned, belonged to 
the firm of Vose, Livingston & Co., and that it was wrongfully 
detained from them by the railroad company, and by the carriers 
employed by the company to transport it. Thereupon Vose, 
Livingston & Perkins, by their attorneys, made a requisition upon 
the sheriff of Oswego, to take the property mentioned in the affi- 
davit and deliver it to them. The sheriff could not lawfully com- 
ply with this demand without the execution and delivery to him 
of the undertaking required by the Code, and it may be assumed, 
that he refused to take and deliver the property, without the execu- 
tion and delivery of such undertaking. Thereupon, the defend- 
ants Brown and Dawson intervene, and execute and deliver the 
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undertaking, without which, it is clear, the sheriff would not, as 
he could not lawfully, take and deliver the property. They say, 
whereas the plaintiffs, Vose, Livingston & Perkins, have made 
the affidavit referred to, and claim the immediate delivery to 
them of the said property, in consideration of such taking by 
such sheriff by virtue of such affidavit and requisition, they 
undertake and become bound for the prosecution of such suit, 
and for a return of said property if a return thereof shall be 
adjudged. The act of taking the plaintiffs' property was done 
by the co-operation of the defendants Brown and Dawson with 
the other defendants, and upon the authority of the cases 
cited it was their joint act, and rendered them all trespass- 
ers. The execution and delivery of the undertaking was, in 
effect, a request by all those executing it, to the sheriff, to take 
this particular property, and deliver it to the plaintiffs, in that 
proceeding. In Root vs. Chandler, 10 Wend. Ill, the defendant 
was a creditor of one Rice, against whom an execution had been 
issued, and the constable holding it had taken his horses. A 
number of persons creditors of Rice had a meeting, of which the 
defendant was one, and after consultation had, the constable was 
directed to retain the horses. The defendant was held to be a 
trespasser. Ch. J. Savage, in the opinion says : " I think, 
thereupon, the jury were justified in finding the defendant guilty 
of taking the property. It is clear, that but for the interference 
of the defendant and the others, the plaintiff would not have been 
deprived of his property." It is equally clear in the present 
case, that but for the interference of the signers to the undertak- 
ing, the present plaintiffs would not have been deprived of their 
property. In Davis vs. Newkirk, 5 Denio 92, the defendants 
Broker and Jute had united with the defendant Newkirk in a 
bond of indemnity to the sheriff, who had levied on certain pro- 
perty of defendants, in an execution in favor of and issued by 
Newkirk. The bond of indemnity was given by them to the sheriff 
before the sale, by which they engaged to save him harmless for 
levying upon and selling the lumber on Newkirk's execution. 
The defendants moved at the trial, that Broker and Jute should 
be discharged, on the ground that there was no evidence against 
them. It was contended on their behalf, that their signing the 
bond of indemnity to the sheriff did not make them wrongdoers. 
The court, by Beardsley, C. J., held, that the judge was correct 
in refusing to discharge the defendants Broker and Jute. They 
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had signed a bond by which they engaged to indemnify the sheriff 
for levying upon and selling this lumber on the execution, in 
favor of their co-defendant in this suit, Newkirk. It was in con- 
sequence of receiving this bond that the sheriff proceeded to 
make the levy and sale, and if that was wrongful, then defend- 
ants were responsible therefor. The bond contemplated such a 
seizure and sale, and it was a virtual request to the sheriff to pro- 
ceed accordingly. What the sheriff did was therefore, in effect, 
done under the direction, and with the advice and concurrence of 
these defendants, and for which they are as much responsible as 
the sheriff would be. All who direct, request, or advise an act 
to be done, which is wrongful, are themselves wrongdoers, and 
responsible for all damages. Giving the bond of indemnity was 
alone sufficient to carry the case to the jury on this point." 

The doctrine of these cases has received the approval of this 
court in the case of Herring vs. JToppock, 15 N. Y. Rep. 409. 
In this case a sheriff had levied on a safe claimed to belong to 
the plaintiff, under an execution against Brooks & Hopkins, in 
whose possession it was. The defendant Hoppock, as surety with 
one Jackson as principal, the plaintiff in the execution, signed a 
bond to the sheriff, indemnifying him for leving upon and selling 
said safe ; and the serious question in the case was as to the 
liability of the surety on the bond as a wrongdoer. Mr. Justice 
Paige laid down the rule correctly as to the liability of all co- 
operating in the trespass. "The indemnitors were the causa 
causans, inducing and requesting the sheriff to do the wrongful 
act. Their indemnity naturally produced the act of the wrong- 
ful sale, and must be regarded as the principal if not the sole 
cause of it. All persons who direct or request another to commit 
a trespass, are liable as co-trespassers. The bonds of indemnity 
in this case were a virtual request to the sheriff to sell the safe, 
and the act of the sale was, in effect, done under the direction 
and with the advice and concurrence of the obligors in the bonds, 
and they are therefore equally liable with the sheriff to the plain- 
tiff as trespassers." Comstock, J., says : " The defendant was 
an indemnitor as surety for Jackson, the plaintiff therein, and on 
that execution the safe was actually sold." On this ground, he 
was of the opinion that the defendant was liable. He adds: "It 
is difficult, if not impossible, to maintain a distinction between 
the principal and the surety in such a bond. All the parties, 
without regard to their relation to each other, are in judgment 
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of law aiding, abetting, and requesting the sale." Ford va.Wil- 
liams, 3 Ken. 577, has been urged upon us as an authority for a 
different rule. We do not so understand it. In that case the 
defendant was an attorney, and on the proofs there presented took 
no part personally in the levy or sale. He but communicated to 
the sheriff the instructions of his principals, and signed the bond 
of indemnity, not as surety for them, but as their agent and 
attorney. It was their bond, and not his. Denio, C. J., laid 
down the rule, as we understand it, that all who aid and abet the 
commission of a trespass are liable jointly or severally at the 
election of the party entitled to the action." He further says: 
" But when one acts only in the execution of the duties of his call- 
ing or profession and does not go beyond it, and does not actually 
participate in the trespass, he is not liable, though what he does may 
aid another party in its commission." It is sought to bring the 
sureties, in the undertaking in the present case, within the rule 
thus laid down. But a moment's reflection will show that the 
cases have no analogy. Here the act of the sureties in sign- 
ing and delivering the undertaking were not in the execution of 
any duty of their profession or calling. They were volunteers 
to the plaintiffs in the replevin suit, to aid them in taking the 
property of these present plaintiffs. We have seen that it could 
not have been legally done without their co-operation or of some 
other sureties, and we are to assume that it would not have been 
done without such aid and co-operation. They therefore directly 
aided in the commission of the trespass in the present case, and 
we can make no distinction between the parties, the principals and 
the sureties. They all aided, abetted, and requested the taking 
of the property, and if any are liable as trespassers, all are, with- 
out any reference or regard to the relation they stand in to each 
other. 

It can make no difference, as to the liability, whether the act 
of co-operation be found in the execution of a bond of indem- 
nity, an undertaking under the Code, or any other act manifesting 
co-operation, aid, or other complicity in the trespass. The only 
question is, Did the party who is sought to be charged aid, abet, 
request, or co-operate in the trespass ? If he did, he is respon- 
sible, without reference to the particular manner or form in which 
he manifested such participation. We think all the parties to 
this undertaking were participators to the trespass, and in judg- 
ment of law were aiding, abetting, and requesting the seizure, 
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and equally liable, jointly or severally, for the damage which the 
plaintiffs have sustained. 

The judgment of the Superior Court must be reversed, 
and a new trial ordered, with costs to abide the event. 

The following judges concurred in this opinion : Weight, 
Gould, W. F. Allen, Sutherland, and E. D. Smith, except 
upon the last point discussed, the liability of the sureties, Wright 
and Sutherland did not concur. Denio, C. J., read an opinion 
for affirmance, Selden, J., not voting. Five judges not concur- 
ring on the liability of the sureties, a re-argument was ordered 
upon that branch of the case, which was subsequently settled. 



Supreme Court of Pennsylvania, at Nisi Prius. 
commonwealth ex rel. w. b. n. cozzens vs. h. a. prink. 

The rebellion being ended, the authority of the President under the Act of 3d 
March 1863, J 1, to suspend the privilege of the writ of habeas corpus, has 
expired. 

Habeas corpus before Thompson, J. 

The relator, Cozzens, having been tried by court-martial for 
frauds in connection with contracts for furnishing supplies to the 
War Department, and the proceedings having been transmitted to 
the department, was arrested by the provost-marshal, whereupon 
he sued out this writ. 

The return was as follows : — 

To the Hon. James Thompson, Judge op the Supreme 
Court op Pennsylvania. 

The undersigned, one of the respondents in the within writ, respectfully 
makes return thereto, that the relator, W. B. N. Cozzens, was on the 29th 
June, inst., arrested by order of this respondent, and is now detained by him 
as a prisoner, under the authority of the President of the United States, and 
that the other respondents mentioned in said writ are officers and clerks under 
the command of this respondent ; and further saith not. 

H. A. Frink, 
Colonel and Provosi>Marshal of Philadelphia. 1 

1 As a portion of this case it may be stated, that the above return of the pro- 
vost-marshal not having been made at the time named in the writ, an attachment 
for contempt was issued against him, upon which he came into court and made 
return as above. On the attachment, he was fined $10 for contempt. 



